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Panama C a n a l  Commiss ion  requests a 
d e c i s i o n  a s  t o  w h e t h e r  f i r e f i g h t e r s  who 
were e m p l o y e d  p r i o r  t o  October 1 ,  1979,  
as  p o l i c e  o f f i c e r s  3re entitied t o  o v e r -  
t i m e  p a y  u n d e r  t h e  F a i r  L a b o r  S t a n d a r d s  
A c t  ( F L S A ) .  These ernployees a re  now 
b e i n g  p a i d  a t  t h e  cane bas i c  pay r a t e  
t h e y  r e c e i v e d  a s  po l ice  o f f i c e r s ,  p l u s  
25 p e r c e n t  premium p a y  f o r  s t a n d b y  d u t y  
u n d e r  T i t l e  5. We h o l d  t h a t  t h e s e  employ- 
ees may n o t  be p a i d  u n d e r  t h e  FLSA. T h e  
" g r a n d f a t h e r "  c l a u s e  o f  t h e  Panama C a n a l  
T r e a t y  of 1 9 7 7 ,  arid t h e  Panama C a n a l  A c t  
of 1979  does n o t  cover t h e s e  e n p l o y e e s  
s i n c e  t h e i r  p a y  h a s  n o t  b e e n  reduced. 
T h u s ,  t h e i r  c u r r e n :  terms a n d  c o n d i t i o n s  
of employmen t  a r e  no  iess f a v o r a b l e  t h a n  
t h e y  were g r i o r  t o  t h e  p a s s a g e  of t h e  
T r e a t y  a n d  t h e  A c t .  

M r .  F e r n a n d o  M a n f r e d o ,  J r . ,  A c t i n g  A d i n i n i s t r a t o r ,  
Panama C a n a l  C o m m i s s i o n ,  h a s  r e q u e s t e d  o u r  d e c i s i o n  as t o  
w h e t h e r  I 1  !:ommission e m p l o y e e s  a r e  e n t i t l e d  to  o v e r t i m e  
p a y m e n t s  in a c c o r d a n c e  w i t h  t h z  p r o v i s i o n s  of t h e  F a i r  
L a b o r  S t a n d a r d s  A C L  ; t ' L S A ) .  T h e  e m p l o y e e s  f o r n e r l y  serv2.d 
t h e  Panama C a n a l  Zone Governmen t  a n a  larrer t h e  Panama C a n a l  
Commission a s  p o l i c e  o f f i c e r s ,  and Were p l a c e d  i n  f i r e -  
f i g h t e r  p s i t i o n s  as a r e s u l t  of  a r 2 d u c t i o n  ir! f o r c e  (31s). 
F o r  t h e  r e a s o n s .  d i s c u s s e d  b e l o w ,  w e  ho ld  t h a t  t h e s e  employ- 
ees are  n o t  e n t i t l e d  to  be p a i d  c v e r t i r n e  i n  a c c o r d a n c e  with 
the FLSA. 

BACKGROUND 

Prior to October 1, 1 9 7 3 ,  t h e  e,n;?loyeas of t h e  Panama 
C a n a l  Company a n d  t h e  C a n a l  Zone Governmen t  were e l i g i b l e  to 
be paid  o v e r t i m e  p u r s u a n t  t o  e i t h e r  Title J of t h e  V n i t e d  
S t a t e s  Code o r  t h e  FLSA,  29 !J.S,C. S S  201-215 ( 1 9 - ! 6 ) ,  which-  
ever  p r o v i d e d  a g r 2 a t e r  !;a".ent. Under T i t l e  5 ,  c h e  f i r? -  
f i g h t e r s ,  who w o r k  three 2 4 - h o u r  s h i f t s  each week, w r e  
encitled to  r e c e i v e  basic  c o n p e n s a c i o n  f o r  40 ncrurs  of d u t y  
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and a n n u a l  premium c o r n p e n s a t i o n  a t  t h e  r a t e  of 2 5  p e r c e n t  
for t h e  e x c e s s  h o u r s .  5 U.S.C. S 5 5 4 5 ( c ) ( l ) .  Under  t h e  
FLSA, t h e y  were e n t i t l e d  to  r e c e i v e  bas ic  c o m p e n s a t i o n  f o r  
54 h o u r s  o f  work  a n d  o v e r t i m e  p a y  a t  o n e  a n d  a h a l f  times 
t h e  r e g u l a r  r a t e  for  t h e  e x c e s s  h o u r s .  S i n c e  t h e  f i r e -  
f i g h t e r s  were e n t i t l e d  t o  g r e a t e r  p a y  u n d e r  t h e  FLSA, t h e y  
were paid u n d e r  t h a t  s t a t u t e .  

E f f e c t i v e  October 1 ,  1 9 7 9 ,  many of t h e  e m p l o y e e s  of 
t h e  Panama C a n a l  Company a n d  t h e  C a n a l  Zone Governmen t  were 
t r a n s f e r r e d  t o  t h e  Panama C a n a l  Commiss ion .  The  Panama 
C a n a l  A c t  o f  1979 amended t h e  FLSA, 29 U.S.C.  S 2 1 3 ( f )  
( S u p p .  I V  1 9 8 0 ) ,  by d e l e t i n g  a r e f e r e n c e  t o  t h e  C a n a l  Zone 
as  a t e r r i t o r y  o r  p o s s e s s i o n  i n  w h i c h  t h e  FLSA a p p l i e d .  
Pub.  L. N o .  96-70 ,  S 1 2 2 S ( a ) ,  9 3  S t a t .  468.  S i n c e  C o n g r e s s  
s p e c i f i c a l l y  de le ted  t h e  C a n a l  Zone f r o m  E'LSA c o v e r a g e ,  w e  
h a v e  h e l d  t h a t  t h e  Cominiss ion  was no  l o n g e r  c o v e r e d  by t h e  
FLSA. B-205126, J u n e  1 7 ,  1982. 

W e  a l so  n o t e  t h a t  t h e  Panama C a n a l  A c t  of 1979  c o n t a i n s  
a " g r a n d f a t h e r "  c l a u s e  w h i c h  p r e s e r v e s  r i g h t s  of e m p l o y e e s  
who t r a n s f e r r e d  f r o m  t h e  Panama C a n a l  Company o r  C a n a l  Zone 
G o v e r n m e n t  t o  t h e  Commiss ion .  S p e c i f i c a l l y ,  S e c t i o n  1 2 3 1 ( a )  
of t h e  Panama C a n a l  A c t  of 1979 p r o v i d e s  w i t h  r e g a r d  to  
employees t r a n s f s r r e d  o n  t h a t  d a t e  f r o m  t h e  Panama C a n a l  
Company o r  t h e  C a n a l  Zone Governmen t  t o  t h e  Panaina C a n a l  
Commiss ion  t h a t  'I* * * t h e  terms a n d  c o n d i t i o n s  of employ-  
m e n t  s e t  f o r t h  i n  p a r a g r a p h  ( 2 )  of t h i s  s u b s e c t i o n  s h a l l  
be g e n e r a l l y  n o  l e s s  f a v o r a b l e ,  o n  o r  a f t e r  t h e  d a t e  of 
t r a n s f e r  [October 1 ,  19791 * * * t h a n  t h e  terms a n d  c o n d i -  
t i o n s  of 3mployment  w i t h  t h e  Panama Carla1 Company a n d  C a n a l  
Zone  Governmen t  o n  September 3 0 ,  1979  * * *." Panama C a n a l  
A c t  of 1979 ,  5 1 2 3 1 ,  93  S t a t .  468, 22  U.S .C .  5 3 6 7 1 ( a ) ( 1 )  
(Supp. I V  1 9 8 0 ) .  T h e  "terms a n d  c o n d i t i o n s  o f  employinent"  
to  w h i c h  t h i s  s e c t i o n  a p p l i e s  a re  l i s t e d  i n  paragraph ( 2 ) ,  
s p e c i f i c a l l y  i n c l u d i n g  "premium p a y . "  Pub. L. N o .  96-70 ,  
S 1 2 3 1 ( a ) ( 2 ) ( C ) ,  9 3  S t a t .  468 .  S e c t i o n  1231 was e n a c t e d  t o  

' i m p l e m e n t  Art ic le  1 0 ,  p a r a g r a p h  2 ( b ) ,  o f  t h e  Panama C a n a l  
T r e a t y  of 1977 (TIAS N o .  1 0 0 3 3 ) .  

Based  on t h i s  b a c k g r o u n d ,  t h e  Commiss ion  p r e v i o u s l y  
s u b m i t t e d  t w o  cases t o  o u r  O f f i c e  i n  w h i c h  i t  q u e s t i o n e d  
w h e t h e r  c e r t a i n  g roups  of e m p l o y e e s  who were u n d e r  t h e  
g r a n d f a t h e r  c l a u s e  c o u l d  be p a i d  u n d e r  t h e  p r o v i s i o n s  of 
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t h e  F L S A ,  I n  t h e  f i r s t  case,  B-205126, J u n e  1 7 ,  1 9 8 2 ,  w e  
h e l d  t h a t  a d n e a s u r e r s  cou ld  n o t  be p a i d  u n d e r  t h e  FLSA since 
t h e y  were e n t i t l e d  to  o v e r t i m e  u n d e r  T i t l e  5 and  t h e  l i a i t a -  
t i o n  o n  e a r n i n g s  i n  5 U.S.C. s 5 5 4 2 ( a ) ( 2 )  a p p l i e d .  I n  t h e  
s e c o n d  case, B-205126, F e b r u a r y  2 8 ,  1 9 8 3 ,  w e  were i n f o r m e d  
t h a t  i f  t h e  FLSA p r o v i s i o n s  were n o t  a p p l i e d  to  f i r e f i g h t e r s  
c o v e r e d  by the g r a n d f a t h e r  c l a u s e ,  t h e y  would  s u f f e r  a 
s i g n i f i c a n t ,  p r o t r a c t e d  r e d u c % i o n  i n  p a y  w h i c h  w o u l d  opera te  
as a v i r t u a l  n u l l i f i c a t i o n  o f  t h e  g r a n d f a t h e r  c l ause  f o r  
them.  Therefore ,  w e  h e l d  t h a t  t h e s e  f i r e f i g h t e r s  c o u l d  con-  
t i n u e  to  r e c e i v e  o v e r t i m e  p a y  i n  a c c o r d a n c e  w i t h  t h e  FLSA. 

FACTS 

The  e m p l o y e e s  who are  t h e  s u b j e c t  o f  t h i s  d e c i s i o n  
s e r v e d  p r i o r  t o  October 1 ,  1 9 7 9 ,  a s  p o l i c e  o f f i c e r s  e m p l o y e d  
by t h e  C a n a l  Zone G o v e r n m e n t .  The  po l ice  o f f i c e r s  were 
s u b j e c t  t u  t h e  FLSA p r i o r  t o  October 1 ,  1 9 7 9 ,  but  t h e y  
g e n e r ' a l l y  worked a 5-day  week of 8 -hour  s h i f t s ,  p l u s  
o c c a s i o n a l  o v e r t i m e .  On October 1 ,  1 9 7 9 ,  t h e y  were 
t r a n s f e r r e d  to  t h e  Panama C a n a l  Commiss ion  a n d  c o n t i n u e d  to  
s e r v e  a s  po l ice  o f f i c e r s  d u r i n g  t h e  t r a n s i t i o n  p e r i o d  
e s t a b l i s h c d  b y  Ar t i c l e  X I  of t h e  Panalna C a n a l  T r e a t y  o f  
1 9 7 7 ,  TIAS 10030.  I n  a c c o r d a n c e  w i t h  t h e  T r e a t y ,  t h e  
t r a n s i t i o R  pe r iod  e n d e d  o n  March 3 1 ,  1 9 8 2 ,  and  t h e r e a f t e r  
t h e  Coinmiss ion  ceased t o  have a u t h o r i t y  f o r  n a i n t a i n i n g  a 
pol i ce  f o r c e .  

A r e d u c t i o n  i n  f o r c e  o c c u r r e d  a n d  11 of t h e  po l ice  
o f f i c e r s  were p l a c e d  i n  f i r e f i g h t i n g  p o s i t i o n s .  T h e s e  
e m p l o y e e s  now work t h e  same th ree  24-hour  s h i f t s  a week 
as  do a l l  f i r e f i g h t e r s .  However ,  t h e i r  b a s i c  h o u r l y  r a t e  
of p a y  is h i g h e r  t h a n  t h e  o t h e r  f i r e f i g h t e r s  b e c a u s e ,  
when t h e  po l ice  f o r c e  w a s  d i s b a n d e d ,  t h e y  were g r a n t e d  
g r a d e  r e t e n t i o n  i n  a c c o r d a n c e  w i t h  5 C.F.19. P a r t  536. The  
A d m i n i s t r a t o r  s t a t e s  t h a t  when these e m p l o y e e s  were placed 
i n  f i r e f i g h t e r  p o s i t i o n s  t h e i r  bas i c  r a t e  of p a y  was s e t  a t  
$10 .07  per h o u r .  I f  t h e y  h a d  t r a n s f e r r e d  t o  t h e  same posi-  
t i o n s  w i t h o u t  g r a d e  a n d  p a y  r e t e n t i o n ,  t h e i r  basic  r a t e  
wou ld  h a v e  b e e n  $ 6 . 0 1  per h o u r .  A f t e r  t h e  2 - y e a r  p e r i o d  of 
g r a d e  r e t e n t i o n  e x p i r e s ,  t h e s e  e m p l o y e e s  w i l l  be e n t i t l e d  
t o  pay r e t e n t i o n  i n  accordacce w i t h  5 C.F .R.  P a r t  536. 

A c o m p a r i s o n  of t h e  pay o f  t h e s e  11  e m p l o y e e s  r evea l s  
t h a t  t h e y  are e a r n i n g  more money as  f i r e f i g h t e r s  t h a n  when 
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t h e y  were p o l i c e  o f f i c e r s .  They  a r e  e a r n i n g  a p p r o x i m a t e l y  
t h e  same b a s i c  r a t e  of p a y  a s  b e f o r e ,  b u t  now t h e y  r e c e i v e  
25 p e r c e n t  a n n u a l  p r e m i u m  c o m p e n s a t i o n  u n d e r  5 U.S.C. S 5545 
f o r  t h e i r  s t a n d b y  d u t y .  Xhen t h e y  were pol ice  o f f i c e r s ,  t h e  
e m p l o y e e s  r e c e i v e d  no  premium c o m p e n s a t i o n  f o r  s t a n d b y  d u t y  
a n d  t h e y  r e c e i v e d  l i t t l e  o v e r t i m e  p a y .  

ANALY S I S  

Based o n  t h e  f a c t s  a s  p r e s e n t e d ,  w e  see no  r e a s o n  
why t h e  " g r a n d f a t h e r "  c l a u s e  s h o u l d  be i n v o k e d  f o r  t h e s e  
11 e m p l o y e e s .  I n  t h i s  case,  t h e  e m p l o y e e s  a r e  n o t  s e e k i n g  
t h e  p r e s e r v a t i o n  of a b e n e f i t  t h e y  p r e v i o u s l y  e n j o y e d .  
I n  f a c t ,  t h e i r  p a y  h a s  n o t  b e e n  r e d u c e d  b u t  h a s  a c t u a l l y  
i n c r e a s e d  s i n c e  t h e  Panama C a n a l  A c t  of 1979.  I f  t h e s e  
1 1  e m p l o y e e s  were pa id  o v e r t i m e  u n d e r  FLSA a t  t h e i r  c u r r e n t  
basic r a t e  o f  p a y ,  t h e y  would be paid  a t  a ra te  h i g h e r  
t h a n  o t h e r  f i r e f i g h t e r s  r e c e i v e  now, a n d  h i g h e r  t h a n  t h e y  
r e c e i v e d  p r ior  to  t h e  A c t  of 1979.  C l e a r l y  t h e  g r a n d f a t h e r  
c l a u s e  w a s  n o t  i n t e n d e d  t o  c o v e r  t h i s  t y p e  of s i t u a t i o n  
s i n c e  t h a t  c lause o n l y  g u a r a n t e e s  t h a t  t h e  terms and  c o n d i -  
t i o n s  o f  employmen t  w i l l  be  g e n e r a l l y  n o  less f a v o r a b l e  t h a n  
p r ior  terms a n d  c o n d i t i o n s .  

A c c o r d i n g l y ,  w e  agree w i t h  t h e  C o m m i s s i o n ' s  v i e w  t h a t  
e x t e n s i o n  of t h e  FLSA p r o v i s i o n s  t o  t h e  11 e m p l o y e e s  is  n o t  
permissible.  

1 of t h e  U n i t e d  S t a t e s  
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